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show, for it evinces a disposition on the part of the Court to look solely 
to the letter of State laws, and to disregard both spirit and practical 
effect, so that many Stafe tax laws, which have hitherto been declared 
void, may now, by a few judicious changes in the terms and phrases 
used, be put into full force and effect, although their practical operation 
is in no wise altered. Thus has the Court made a fatal breach in that 
strong bulwark of decisions by which all the efforts of the States to 
attack interstate commerce have, up to this time, been successfully 
resisted, and thus it has opened a wide door for the evasion of those wise 
principles which the former members of the Court laid down for the pro- 
tection of the commercial interests of the country. There is much food 
for reflection in the thought suggested by the decisions of the Court for 
the last year, namely, how great a revolution of doctrine may result from 
a few changes in personnel. 

Francis Cope Hartshorne. 
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Selected from the current of American and English Decisions. 

by- 
William Wharton Smith, Horace L. Cheyxev, 
Hekry N. Smaltz, Francis Cope Haktshorxb, 
John A. McCarthy. 



Banking— Certificate of Deposit issued before Incorpora- 
tion. — ^A bank is not liable, even to an innocent holder, for value, on a 
certificate of deposit issued before its organization or incorporation, and 
signed as cashier by the person who aftenvards became such, there being 
nothing to show that the bank ever received any consideration therefor: 
Long V. Citizens' Bank, Supreme Court of Utah, April i, 1892, Black- 
burn, J. (29 Pacific Reporter, 878).—/ A. McC. 

Carriers of Freight— Discrimination— Common Law Liabil- 
ity. — The complainant in this case alleged that the defendant company — 
a common carrier — charged the complainant l-zyi per cent, more than it 
did other merchants ; that said charges were a discrimination against the 
plaintiff, and though often requested so to do, defendant refused to allow 
complainant the reduced rates. The facts of this case, for other reasons, 
not coming within the revised statutes of the State, the question was 
whether at common law the complainant would have had a right of action. 
It was held: That while at common law an action would lie for an un- . 
reasonable and excessive freight charge, yet there was nothing to hinder 
a carrier from carrying for favored individuals at an unreasonably low 
rate, or even gratis. The fact that one person is charged more than an- 
other is only evidence of a discrimination : Cowden v. Pacific Coast S. 
S. Co., Supreme Court of California, May 6, 1S92 (Garvutte, J.). — 
/. A. McC. 
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Carriers of Passengers— Unlawfui, Ejection for Refusing 
xo Pay Fare Twice — Damages— When not Excessive.— Plaintiff, a 
passenger on one of defendant's trains, bought a ticket from Biuuswick 
to Atlanta, and took passage on a train running between these points. 
Between Brunswick and Macon plaintiff gave his ticket to the conductor, 
and between Macon and Atlanta a new conductor demanded the fare 
between these latter points. Plaintiff proved to the satisfaction of the 
conductor that he had already delivered a ticket for the whole distance 
to a previous conductor. In spite of this the conductor, acting under a 
rule of the defendant company, threatened to eject him from the train if 
he did not pay again the fare for the last part of the trip. Plaintiff then 
paid and sued to recover damages for being compelled to pay twice. 
Held : That the law of the Stale was of higher authority than the rule of 
the company, that the company was liable, and that ^500 damages was 
not excessive: Supreme Court of Georgia, per Curiam, Lumpkin, J., 
dissenting as to the amount of the damages being excessive, February 15, 
1892 (14 Southeast- Rep., 708).— JF. IV. S. 

Chattei, Mortgages — Li en — Discharge — Redemption, — The 
owner of a colt gave a recorded mortgage on it to secure his promissory 
note. Some time thereafter, a third party, having acquired a lien for keep- 
ing the colt, the mortgagees paid the lien and took another note for the 
amount of the old note, phis the Hen, and took as security therefor a 
second mortgage, but did not satisfy the first mortgage. Between the 
giving of the mortgages the owner sent the colt to one A to be broken 
with whom it had remained for some time, when the mortgagees took the 
colt from his possession, against his protest and claim of lien, and sold it 
at a foreclosure sale itnder the second mortgage. It was bid in for less 
than either of the mortgages. Upon an action of trover, brought by A 
against the mortgagees and vendees, at the foreclosure sale, for the con- 
version of the horse, it was held: (1) that the mere taking of the second 
note and mortgage could not operate as an abandonment of the first 
mortgage, as its lien remained ^maffected until discharged by satisfac- 
tion ; (2) the defendants, by the taking and selling of the colt, are not 
estopped from setting up the first mortgage against the plaintiff, as the 
foreclosure did not withdraw the property from the operation of the mort- 
gage : Austin v. Bailey et al., Supreme Court of Vermont, April 21, 1892, 
per RowELi,, J. (24 Atl. Rep., 245). — H. N. S. 

Conditional Payment— Acceptance of Order.— A being in- 
debted to B for I30, gave him an order on C for merchandise, not to 
exceed ^30, to be charged on A's account. The price agreed on for the 
merchandise was $32.50, of which B paid %2.y) in cash. C refused to 
deliver the goods unless foo was paid by B. In an action by B to recover 
J32.50 for breach of contract, held: That he could not recover, as the mere 
acceptance by a creditor of an obligation of a third person, in the absence 
of proof that the parties agreed that such obligations should be received 
as payment, cannot be regarded as more than a conditional payment : 
Williams v. Costello, Supreme Court of Alabama, April 27, 1892, per 
Coi,EMAN-, J. (II So. Rep., c,).—H. N. S. 
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Conflict of Law — Federai, and State Courts— Master and 
Servant. — The relation of master and servant, and similar relations, is 
one solely of State contrdl and regulation, and as in such cases the Federal 
courts are simply giving effect to State law, it is the duty of the Federal 
tribunals to follow the decisions of the State courts upon such questions : 
Kerlin v. Chicago, P. & St. L. R. R. Co., Circuit Court of United States, 
Northern District of Indiana, April 12, 1892, Baker, J. (50 Fed. Rep., 
I8S).—//. L. C. 

Conflict of Laws — perpetuities — Besuests Valid Where 
Made, but Void Where Carried Out.— A testatrix, living in Rhode 
Island, bequeathed some of her property upon certain trusts, to be main- 
tained and administered in New York. The will was admitted to probate, 
and the executors accounted in Rhode Island. The trusts were valid in 
Rhode Island, but void in New York, being contrary to the New York 
statute against perpetuities. Held: That the courts of New York would 
enforce the trusts : Cross ei al. v. United States Trust Co. of New York 
et al.. Court of Appeals of New York, O'Brien, J. ; Earl, C. J., and 
Peckham, J., dissenting, March i, 1892 (30 Northeast Rep., 125). — W. 
W.S.) 

Constitutional Law— Act Containing Two Items of Appro- 
priation.— The Act of March 31, 1891, laws of California, entitled "An 
Act to encourage the cultivation of ramie," etc., provides in Section i 
that |io,ooo be appropriated for the " purpose of encouraging the culti- 
vation of ramie." Section 2 provides an expenditure, either for the pur- 
chase of ramie roots for free distribution to farmers, or in the payment of 
a bounty for merchantable ramie. Section 4 provides for appointment 
and payment of a State superintendent. Held: That the Act contained 
two distinct items of appropriation for expressly dilTerent special pur- 
poses, and was in violation of Constitution, Art IV, Sec. 34, of California, 
which provides that " no bill making appropriations of money . . . shall 
contain more than one item of appropriation, and that for one single and 
certain purpose to be therein expressed : " Murray v. Colgan, Supreme 
Court of California, May 5, 1892, Vanclief, C.J. (29 Pacific Rep., 871).— 
/. A. McC. 

Constitutional Law— Interstate Commerce— Where State 
Tax is not Regulation of.— The State of Pennsylvania, having levied 
a tax upon the gross receipts of all railroads doing business in the State, 
the State Supreme Court held the tax void as to interstate business, but 
enforced it as to receipts derived from transportation between two points 
in Pennsylvania, Mauch Chunk and Philadelphia, by way of Phillips- 
burg and Trenton, points in New Jersey, the carriage being continuous 
by the A Co. to Phillipsburg, and by the B Co. from there to Philadel- 
phia, and the tax being confined to the receipts of the A Co., which 
were derived from transportation wholly within the State. On appeal, 
held: That the tax was not open to objection by reason of the particular 
way in which Philadelphia was reached from Mauch Chunk : Lehigh 
Valley R. R. Co. v. Pennsyh'ania, Chief-Justice FULLER, May 2, 1892 
(Adv. Sheets, U. S. Rcp„ Ed. No. S).--K C H. 
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constitctionai, law— interstate cojimerce— authority of 
State to Authorize the Erection of a Bridge Over a Navigable 
River. — ^lu the absence of Fedetal legislation a State has the power to 
authorize the erection of a bridge over a navigable stream within its 
limits, and such power is not confined to cases in which the navigable 
stream is wholly within the limits of the State, but exists as well as to those 
streams which extend to points beyond the boundaries of the State: 
Rhea v. Newport N. & M. V. R. R. Co., Circuit Court of the United States, 
District of Kentucky, April 7, 1892, Jackson, J. (50 Fed. Rep., 16). — 
H. L. C. 

CONSXIXUTIOXAI, I/AW— POWCE POWER— InXOXICATING LiQUORS— 

Restricting Manufacture, etc., of— Vesting ts an Individuai, 
THE Right to Say Who Sh.\i,i, Make, etc.— An Act of a State Legis- 
lature authorized the establishment of an orphans' home, and made it 
unlawful for any person to make, sell, give, or transmit to any inmate of 
the home, or any person within three miles thereof, any spirituous or 
malt liquors, except upon the " written permission of the superintendent 
of such home. ' ' Defendant, at the time the act was passed, manufactured 
the prohibited articles within the three-mile radius. Held: That the 
act, which was otherwise constitutional, was not made unconstitutional 
by vesting in the superintendent of the home the authority to say who 
should and who should not make, sell, etc, the prohibited articles : 
State V. Barringer, Supreme Court of North Carolina, Clark, J., Storch 
23. 1892 (14 S. E. Rep., jii).—lV. W. S. 

Contracts— Vaudity of When Made on Sunday— What Con- 
stitutes A Labor of Necessity or Charity.— Plaintiff, a single 
woman, 80 years old, %vas taken to a hospital on account of severe in- 
juries, and while there executed, on a certain Sunday, an assignment 
transferring certain bank-accounts in trust for her benefit and support 
during life, with remainder to the assignee. A statute of Massachusetts, 
where the assignment was made, provides that whoever, on Sunday, 
" does any manner of labor, business, or work, except works of necessity 
or charify," shall be punished. PlaintilF sought to set aside the assign- 
ment upon the ground that it was lulawful under this statute, having 
been executed on the Lord's day. Held : That the assignment did not 
come within the statute, and that it would not be set aside : Donovan v. 
McCarty, Supreme Judicial Court of Massachusetts, Ai,i,en, J., Februarj' 
25. 1892 (30 N. E. Rep., 7.ii).—W. W. S. 

Corporations— Subscription— Waiver.— By the contract of sub- 
scription entered into by the defeudant, it was agreed that the corporation 
should not be organized until $70,000 had been subscribed. The organi- 
zation was, however, perfected before the subscription list reached 
140,000. In an action for the unpaid balance of the defendant's subscrip- 
tion, it was held : That he could not avail himself of the defence of the 
defective orgauization, inasmuch as he had recognized the validity of the 
corporation and acquiesced in its expenditures by paying the first two 
calls on his subscription : Califoniia Southern Hotel Co. v. Collender, 
Supreme Court of California, March aS, 1892, Vancuef, C. (29 Pacific 
Rep., 859)—/. A. McC. 
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Evidence— Homicide— Res Gest^.— The deceased died from the 
effects of a wound in the head, inflicted by some sharp instrument, and 
on the trial of the defendant for murder, the prosecution offered in evi- 
dence, as part of the res gesla, the statement of the deceased to a physi- 
cian that the defendant had done it with a knife, which statement was 
made about an hour after the wound had been inflicted. Held : Inad- 
missible: People V. O'Brien, Supreme Court of Michigan, May 20, 1892, 
Grant, J. (52 N. W. Rep., 84).—/. A. McC. 

Evidence -Privileged Communications— -Hosbakd and Wife. 
— Section 1881 of the Code of Civil Procedure provides that a person can 
not be examined as a witness in the following cases : (i) A husband can- 
not he examined for or against his wife without her consent, nor a wife 
for or agaiust her husband without his consent ; nor can either, doriug 
the marriage orafterwards, be, without the consent of the other, examined 
as to any communication made by one to the other during marriage, etc. 
This provision simply effects the competency of a husband or wife as a 
witness and does not prohibit the production, by the administrator of the 
wife, of certain letters between husband and wife, where both are dead : 
Lloyd V. Pennie, Circuit Court of the United States, Northern District of 
California, March 29, 1892, Morrow, J. (50 Fed. Rep., 4). — H. L. C. 

Evidence— Witness— Credibility.— An instruction that if the 
testimony of a witness has been given under the influence of ill-will towards 
a party, and any portion of it is untrue as to any material fact, it may be 
entirely disregarded, is erroneous in failing to state that it must be know- 
ingly and wilfully uutrue, especially where there is nothing to show that 
the witness was actuated by ill-will, but only that he was not friendly: 
Bonnie v. Earll, Supreme Court of Montana, May 2, 1892, DeWiTT, J. 
(29 Pacific Rep., 882).—/. A. McC. 

Fixtures— Between Vendor and Vendee.— The plaintiff sold 
a portable saw-mill, to be paid for in instalments, the title and right of 
possession to remain in the plaintiff until the price is paid in full. The 
purchaser, being permitted by the contract of sale to run the machinery 
iu several townships of a certain county, set it up on a farm in which he 
had an undivided interest. The boiler was bricked in, the engine set up 
on brick-work and bolted down to the foundation. Part of the machinery 
was roofed over. The purchaser afterwards conveyed his interest in the 
real estate to defendant, who operated the mill as sole owner. It was held : 
That the machinery remained personal property, and trover was the proper 
form of action to maintain for its recovery. In order to constitute a fix- 
ture there must not only be physical annexation in some form to the 
realty, but there must be unity of title, so that a conveyance of the realty 
would of necessity convey the fixture also : Lansing Iron and Engine 
Works V. Walker, Supreme Court of Michigan, April 22, 1892, McGrath, 
J. (si N. W. Rep., 1061).— y. A. McC. 

Fraudulent Convey.-vnces — Consideration — ^Knowledge of 
Grantee. — The maker of a note conveyed land to the accommodation 
endorser, in consideration of the lalter's agreement to pay the note and 
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a mortgage, and the next day made an assignment for tlie benefit of bis 
creditors. A bill in equity, filed to set aside the conveyance as fraudu- 
lent, was dismissed, as the obligations assumed by the grantee fairly 
represented the value of the ground, and the transaction did not appear 
to be accompanied with fraud participated in by the grantee: Ellis ?•. 
Herrin el al.. Court of Chancery of New Jersey, April 20, 1892, per 
Bird, V.C. (24 Atl. Rep., i2^).-k. N. S. 

Husband and Wife— Liability ov Wife for D'ebx of Hus- 
band. — The separate estate of a wife cannot be charged for an account 
due by her husband, simply because she wrote the creditor as follows : 
" You will please find enclosed $50 — all I can raise at present. I hope to 
be able to give you more very soon : Please give credit and oblige, B.": 
Bohn's Est. v. Hoffer, Supreme Court of Colorado, April 25, 1892, REED, 
J. (29 Pacific Rep., 905).—/. A. McC. 

Husband and Wife— Action Brought by Husband for Wife's 
Services— When it Wili, Lie. — Plaintiff kept a restaurant, at which 
one Kennedy took his meals, at the same time occupying a room in 
plaintifTs house. Plaintiflfs wife helped him in his business and took 
care of the house, and, in addition to this, nursed Kennedy for some 
time. Kennedy died, and plaintiff sued his executors to recover compen- 
sation for his wife's services as nurse. Held : That a husband's common- 
law right to recover for his ^^^fe's services was not abrogated by the 
statutes of New York relative to married women, and that the suit would 
lie: Porter v. Dunn, Court of Appeals of New York, Gray, J. ; Eari,, C. 
J., and O'Brien, J., dissenting, March i, 1892 (30 N. E. Rep., 122).— JF. 
W.S. 

Insurance— Transfer of Interest by one Member of a 
Partnership to His Copartner. — The members of a partnership 
insured certain property of the firm, the policy of insurance containing 
a provision prohibiting any change " in the title or interest of the insured" 
without the consent of the insurers. One partner conveyed his interest 
in the property insured to the other partner without the consent of the 
insurance company. Held: That the policy was not rendered void 
thereby : Virginia Fire and Marine Insurance Co. v. Saunders, Supreme 
Court of Appeals of Virginia, Lewis, P., March 10, 1892 (14 S. E. Rep., 
754).- JF. W.S. 

LiBEi. — POBUCATION.— A letter was brought from the post-office by 
a husband to his wife, in a sealed envelope, addressed to her. She broke 
the seal and they read it together. In an action for libel brought by the 
wife against the writer of the letter, held : That she could not recover, as 
the gist of the action is the injury to the plaintiff's reputation, and tlie 
publication of the libel was the plaintiff's own act. In such a case the 
husband had no legal right to the letter addressed to the plaintiff, as 
husband and wife are distinct persons, in respect to the publication of a 
libel : Wilcox v. Moon, Supreme Court of Vermont, April 14, 1892, per 
Taft, J. (24 Atl. Rep., 244).—//. N. S. 
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Limitation of Actions— Interstate Commerce Act.— The 
Interstate Commerce Act containing no provision as to the time within 
which an action shall be brought to recover the amount of freight paid 
by any person in excess of that pai<l by any other person for the same 
service, such actions are to be governed by the State statutes of limitation : 
Copp V. Louisville & N. Rwy. Co., Circuit Court of the United States, 
District of Louisiana, April 21, 1892, Billing, J. (50 Fed. Rep., 164). 
—H.L. C. 

Mechanics' Liens— Property Subject to— Powers of Creditor. 
— The property of an oil company was sold by a receiver, under execu- 
tions obtained upon judgments recovered on mechanics' liens filed against 
the property, and which particularly described it. A creditor corporation 
who had received in part satisfaction of its demands against the company 
two bonds, secured by mortgage upon the property, whose lien was sub- 
sequent to the mechanics' liens, appealed from the decree affirming the 
auditor's report, making distribution of the funds, on the ground that 
the curtilage designated by the claimants was more than sufficient for the 
necessary uses of the oil refinery. Held : That an auditor must accept a 
judgment showing the extent of its lien, as certified to him by the proper 
custodian of the record : Sicardi et al. v. Keystone Oil Co. et al., Ap- 
peal of Imperial Refining Co., Limited, Supreme Court of Pennsylvania, 
May 9, 1892, per McConuM, J. (24 Atl. Rep., 161).—^. N. S. 

Municipal Corporations — Power to Tax— Does not Include 
Power to Exempt from Taxation. — A municipal corporation was 
authorized by its charter to tax "all the real and personal property " in 
the town. Held : That under this power to tax it had not the power 
to exempt property from taxation: Whiting ei al. v. Town of West 
Point, Supreme Court of Appeals of Virginia, Lewis, P.; Lacy and Rich- 
ardson, J. J., dissenting, March 17, 1892 (14 S. E. Rep., 698).— /F. JV. S. 

Municipalities— Negligence— Defective Streets— Injury to 
Travellers— Who are Travellers ?— A statute of Massachusetts 
provides that streets shall be kept in repair so that they may be reason- 
ably safe for " travellers." Plaintiff and some companions were playing 
"tag " on a street, stopped to get breath, and plaintiff then walked away 
from the rest, when he was injured by coming in contact with an electric 
wire. Held : That the plaintiff was using the street rightfully when the 
injury occurred, and that the fact that he had been playing, " tag " a short 
time previous to the injury did not prevent him from being a " traveller" 
within the meaning of the statute : Graham ei al. v. City of Boston, 
Supreme Judicial Court of Massachusetts, Aij.en, J., February 25, 1892 
(30 N. E. Rep., i70).— iy. W. S. 

Negligence — Contributory — Projection op Limbs from the 
Window of Moving Car.— The slightest voluntary projection of the 
limbs of a passenger from the window of a moving car constitutes con- 
tributory negligence and will bar a recovery in case of an injnrj' 
caused partly thereby and partly by the negligence of the railroad 
company: Richmond & D. R. R. Co. v. Scott, Supreme Court of Appeals 
of Virginia, Lacy, J., March 31, 1892 (14 S. E. Rep., 763).— Jf. W. S. 



